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Certainly in the United States, with our previous very unsatisfactory 
standards of medical education, it is safe to say that the average phy- 
sician's ability to diagnose cancer was not always to be depended 
upon, and that the unrecognized cases were probably numerous. 
With improved medical education, with our more exact knowledge 
as to the nature and symptoms of cancer, and with the increasing 
attention given to the disease it is to be expected that cancers will 
be recognized in a greater proportion of cases than formerly, and 
will be assigned with increasing frequency as a cause of death. 

The frequency with which a disease is given as a cause of death in 
death certificates, it must be borne in mind, may be influenced not 
only by the actual frequency of the disease, but also by the training 
and diagnostic acumen of practicing physicians and by the amount of 
attention given to the disease in current medical literature. 

Whether it is increasing in frequency or not, cancer is one of the 
serious maladies of civilized man which has baffled medical research, 
of which the cause remains unknown, and for the prevention of which 
we still lack definite knowledge. It remains a challenge to the best 
efforts of the clinician and research worker. 

There can hardly be any question that it is desirable that people 
in general should know that in adults sores and ulcers which do not 
heal within the ordinary time are always open to the suspicion of 
being cancerous and that their true nature should be ascertained, 
as it is in the early stage that the possibility of cure in cancer is 
greatest. 

COURT DECISIONS RELATING TO MORBIDITY REPORTS. 

THE RIGHT OF THE COMMUNITY TO REQUIRE PHYSICIANS TO REPORT CASES OF 
DISEASE COMING UNDER THEIR OBSERVATION AND THE PURPOSES THEREOF AND 
REASONS THEREFOR AS STATED BY COURTS OF LAST RESORT. 

Laws requiring the notification of the occurrence of cases of dis- 
ease are of comparatively recent origin, but the necessity for the pro- 
tection of the community by securing prompt reports of cases of at 
least the communicable diseases is now generally recognized. The 
large number of laws requiring the reporting of cases of communicable 
and industrial diseases which have been enacted during the last few 
years makes it important that health officers and others responsible 
for the enforcement of these laws should be familiar with the con- 
struction placed upon them by the courts. 

It is well settled that laws, ordinances, and regulations having for 
their object the protection of the public health are to be so construed 
as to make them effective for the purpose intended, as far as possible. 
The Supreme Court of the United States in Dobbins v. Los Angeles 
(195 U. S., 223, at p. 235), said: 

It may be admitted that every intendment is to be made in favor of the lawfulness 
of the exercise of municipal power making regulations to promote the public health and 
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safety, and that it is not the province of courts, except in clear cases, to interfere with 
the exercise of the power reposed by law in municipal corporations for the protection 
of local rights and the health and welfare of the people in the community. 

The opinion of the same court in Reduction Company v. Sanitary 
Works (199 U. S. 306, at p. 318) contains the following statement: 

It may be taken as firmly established in the jurisprudence of this court that the 
States possess, because they have never surrendered, the power — and therefore 
municipal bodies, under legislative sanction, may exercise the power — to prescribe 
such regulations as may be reasonable, necessary, and appropriate, for the protection 
of the public health and comfort. * * * Equally well settled is the principle that 
if a regulation, enacted by competent public authority avowedly for the protection 
of the public health, has a real, substantial relation to that object, the courts will not 
strike it down upon grounds merely of public policy or expediency. 

Not many cases bearing directly upon the reporting of the occur- 
rence of disease have been decided by courts of last resort. This is 
probably due to (1) the fact that laws requiring the notification of 
diseases are of comparatively recent origin; (2) physicians are re- 
luctant to appeal cases because of the publicity thus given to the 
fact that they have violated the law, and (3) the small fines usually 
imposed in cases of this class make the expense of an appeal seem 
large in comparison with the loss sustained by paying the fine. How- 
ever, the cases cited below serve to show that the constitutionality of 
reasonable laws, ordinances, and regulations requiring the notifica- 
tion of diseases is well established, and that reports must be made 
within the time and in the manner required by the law. 

When the law makes it the duty of a physician to report cases of 
disease he is protected in the performance of that duty, and a phy- 
sician is not liable in damages to a patient if he in good faith reports a 
case to the health officer as a contagious disease, though the patient 
is removed to an isolation hospital because of such report, and it is 
later proved that the diagnosis was incorrect. (Brown v. Purdy, 8 
N. Y. St. Rep., 143.) 

The leading court decision regarding the reporting of cases by 
physicians is State v. Wordin (56 Conn., 216), which was decided 
December 1, 1887. In that case a physician was prosecuted for the 
violation of an ordinance of the city of Bridgeport, Conn., which pro- 
vided that physicians must report cases of "infectious or pestilential 
disease." The defendant was charged with neglecting to report a 
case of diphtheria which he attended. He was found guilty and 
fined. 

He appealed, claiming that the ordinance was inoperative and void 
because (among other reasons) it was unjust and unreasonable, inas- 
much as it took professional knowledge for which it paid nothing, 
interfered with the physicians' lawful business, and imposed a public 
burden upon a class. 
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The court (Pardee, J.) said: 

In conferring authority upon the legislature of the city to pass the ordinance the 
legislature of the State was in the performance of its duty and in the exercise of its 
power to protect its citizens from exposure to contagious, fatal diseases. 

Of absolute necessity this power inheres in every organized community; otherwise 
there would be only organized suicide. It takes unwritten precedence of all pro- 
visions for the protection of rights of property and includes the right to require as 
much of the services or property of each as may be necessary to the preservation of 
the lives of all, without provision for payment therefor. * * * 

Is an ordinance which requires one to lose a small portion of his time that the lives 
of many may be saved offensive to the constitution? An ordinance requiring the 
person who in the night season should first discover a dwelling house in the city to be 
on fire to turn aside and arouse the inmates and sound the alarm without compensa- 
tion would not shock anyone. Nor, we think, does one requiring the person who first 
discovers in a crowded street the presence of a contagious, fatal disease to notify with- 
out compensation the official charged with the duty of preserving health and protect- 
ing life therein. If to compel this gratuitous service is to violate the principles of the 
social compact, it would be better to dissolve and reorganize. * * * 

In his concession that the ordinance would be valid in the ravages of pestilence, 
under presence of an overwhelming necessity to prevent public calamity, the defend- 
ant concedes the whole case. An ordinance of this character must be intensely prac- 
tical; a proper regard for human life demands that a contagious, fatal disease shall be 
barred rather than driven out. 

The inequality of burden of which the defendant, complains is only in seeming. 
Persons offering their services to the public as healers of disease and requiring pecu- 
niary compensation therefor, thereby assert their ability to detect the presence of 
it when the great mass of the people can not. The people accede to the truth of 
their assertion, and in the matter of life surrender themselves to their keeping. Of 
course an ordinance in the interest of life must detect the presence of a fatal con- 
tagious disease at the earliest possible moment. Therefore with impartial action it 
compels that member of the community who is the first to have sight and knowledge 
of it to give note of warning to others from whom its presence is hidden. It would 
be idle to require, indeed there would be danger in accepting, this service from those 
who can not see or do not know. The burden is made to rest upon every member 
of the only class which is in a condition to contribute anything to the accomplishment 
of the purpose of the ordinance. 

People v. Brady (90 Mich., 459), was decided in 1892. The 
defendant was a physician, and he was charged with failure to report 
cases of diphtheria which he attended. 

The evidence showed that the defendant had admitted to differ- 
ent persons that the cases he had not reported were diphtheria, 
and he had stated that he would not report cases, but "a week or 
10 days" after diagnosing the cases in question as diphtheria, he 
verbally notified the health officer. 

The court held that this notice "was not the notice required by 
the statute, which is to be in writing, giving the name, place of 
residence, and nature of the disease." 

The court also held that a delay of eight days in cases like diph- 
theria, where the disease is virulent and rapid in its action, was 
unreasonable. 
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Another Michigan case was that of People v. Shurly (124 Mich., 645; 
131 Mich., 177). The first decision was rendered in 1900, and the 
second in 1902. The question involved in this case was whether the 
language of the statute requiring reporting of communicable diseases 
included tuberculosis. The statute defined the diseases as follows: 
"Smallpox, cholera, diphtheria, scarlet fever, or any other disease 
dangerous to the public health." 

The court held that the question whether tuberculosis was a disease 
"dangerous to the public health" within the meaning of the statute 
was a question of fact and that it should have been decided by the 
jury. 

On the second trial the jury found that tuberculosis was dangerous 
to the public health, but that it was not to be classed with the other 
diseases named in the statute. The court then held that "the ques- 
tion whether consumption is to be classed with smallpox, scarlet 
fever, measles, cholera, and diphtheria should not have been sub- 
mitted to the jury. If the disease is contagious and dangerous to the 
public health the law classifies it." 

The defendant in the case of Chicago v. Craig (172 111. App., 126), 
which was decided in 1912, was a physician practicing in the city of 
Chicago. Shortly after 10 o'clock at night a man suffering from 
smallpox came to his office for treatment. The physician attempted 
to communicate by telephone with the city health department, but 
failed to get any response. He then gave the patient a card of intro- 
duction and told him to present it the next morning to the chief of the 
bureau of communicable diseases. The patient reported at the 
bureau at 2 p. m. the next day and presented the card. The physician 
did not report the case to the health department. 

Suit was brought by the city to recover a penalty for the violation 
of the ordinance and rule requiring the reporting of communicable 
diseases by physicians, and a judgment of $25 and costs was secured 
against the defendant. 

On appeal he contended that he had in effect complied with the 
ordinance and rule. 

The court (Graves, J.) said: 

Section 1072 provides that physicians attending cases of smallpox shall report the 
same in writing to the commissioner of health within 24 hours after first discovering 
the existence of such disease, which report shall give the name, if known, and the 
place of dwelling of the persons having such disease, "together with the character 
and state of his disease." 

Rule 1 provides that such physician shall report such case at once "to the depart- 
ment of health by telephone and by mail." 

Whatever might be said as to whether the unsuccessful attempt made by plaintiff 
in error to notify the health department of this case by telephone was a part perform- 
ance of the requirements of rule 1, referred to, the record is barren of any evidence 
of even the slightest attempt on the part of plaintiff in error to comply with section 



July 3, 1914 1758 

1072, requiring a report in writing "giving the character and state of the disease," or 
with rule 1 requiring a report by mail to the department of health. It is no answer to 
a charge of failure to comply with the provisions of the ordinance and rule to say that 
plaintiff in error sent Mitchell to the health department, or that the health department 
became aware of the facts upon investigation after Mitchell presented himself in pur- 
suance to the directions of plaintiff in error, or that sending Mitchell to the health 
department was just as effective a way to notify the health department of the facts 
as the way provided by ordinance and rule. It was clearly within the province of the 
legislative department of the city government to enact in what way notice of such 
disease should be given to the health department, and having done so it is the duty 
of all persons coming within the provisions of such ordinance and rule to obey them, 
and it will not do to allow individuals, although members of the medical profession, 
to say some other way is j ust as good . 

That plaintiff in error undertook to substitute his way of notifying the health depart- 
ment of this smallpox case for the way provided by ordinance and rule, and utterly 
failed to comply with the provisions of the ordinance and rule in that regard, is clearly 
established by the evidence. 

In State v. Pierce ' (88 Atl., 740), a Vermont case decided in 1913, 
the defendant, a physician, was convicted of failing to report a case 
of diphtheria, as required by the statute. It appears that his defense 
was that he had not recognized the case as diphtheria. The statute 
required a physician who knew or suspected that a patient was suf- 
fering from a dangerous communicable disease to report the case. 2 
It therefore became necessary to prove that the defendant knew or 
suspected that the patient was suffering from diphtheria. The court 
held that in order to establish this fact it was proper to admit testi- 
mony that there had been other cases of diphtheria in the vicinity, 
that houses had been quarantined and placarded (the circumstances 
being such that the defendant must have been cognizant of these 
facts), and that the defendant had had knowledge of autopsies per- 
formed upon other patients and laboratory reports of bacteriological 
examinations which indicated that diphtheria existed in the commu- 
nity. These were held to be facts which it was proper to submit to 
the jury and from which the jury properly drew the inference that 
the defendant knew or suspected that the case he failed to report was 
diphtheria. 

The decisions in Johnson v. District of Columbia and Kansas City 
v. Baird, infra, show the necessity of exercising care in drafting laws 
providing for reporting of diseases. 

Johnson v. District of Columbia (27 App. D. C, 259), was decided 
in 1906. The defendant, a physician, devoted part of his time, with- 
out compensation, to the work of a free dispensary. The rules of the 
institution prohibited treating cases of contagious diseases at the dis- 
pensary. A child suffering from diphtheria was brought to him for 
treatment. He advised the child's mother to take her home and call 
a physician, but he did not report the case to the health officer. 

i Public Health Reports, Mar. 13, 1914, p. 651. 
» Section 5454, p. 151, Public Health Bulletin 44. 
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The statute in force in the District of Columbia made it the "duty 
of every registered practicing physician * * * to make report to 
the health officer * * * of any case of scarlet fever or diphtheria 
in his charge * * *." 

The court decided that the patient was not "in the charge" of the 
physician within the meaning of the statute. The chief justice in 
delivering the opinion of the court said: 

Doubtless it would be a reasonable and beneficial exercise of the police power, in 
relation to the public health and safety, to require all physicians under whose obser- 
vation a case of diphtheria or scarlet fever may come, whether they take charge of the 
same or not, to make immediate report thereof to the health officer in order that the 
necessary precautions may be taken to prevent contagion. But this statute has not 
so provided, and, however beneficial such result might be, it (the statute) can not be 
given a strained and artificial construction to accomplish the desired end . 

In Kansas City v. Baird (92 Mo., App. 204 [1902]) the defendant 
was a Christian scientist and was charged with failing to report a 
case of diphtheria which she treated. 

The ordinance under which the prosecution was brought provided 
that "Every physician who shall prescribe for or treat any case 
f * * * diphtheria * * * shall immediately on receiving 
knowledge that the person or persons are afflicted with any of the 
said diseases report same to the board of health." 

The court held that a Christian science demonstrator was not a 
"physician" within the meaning of the ordinance, and further that 
there was no proof that she knew that the child was afflicted with 
diphtheria. 

Reporting of Births and Deaths. 

The reporting of births and deaths is of interest in this connection 
because of the similarity in some respects of the statutes requiring 
the notification of diseases and those requiring the reporting of births 
and deaths. The legal principles involved are in many respects 
similar. A comparison of the cases of State v. Boone, infra, and 
State v. Wordin, supra, indicates that courts might make a distinc- 
tion between the reporting of communicable diseases and the reporting 
of births and deaths, as in the Wordin case the court referred to the 
protection afforded to the public by morbidity reports, while in the 
case of State v. Boone the court apparently took the view that regis- 
tration of births and deaths was principally valuable for statistical 
purposes. 

The supreme court of Ohio in the case of State v. Boone (84 Ohio 
St., 346), decided in 1911, held that several sections of the vital 
statistics law of Ohio were unconstitutional and void. 

The court (Davis, J.) said: 

That the general grant in the constitution of the legislative power includes police 
power is conceded; and that the registration of births, deaths, marriages and the like 
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may be included in a proper exercise of the police power is also conceded. But it is 
disputed that, while requiring the registration of such facts as may naturally and 
readily come to the knowledge of persons present at a birth, death or marriage, the 
state may compel such persons to inquire for, investigate, and report upon, certain 
collateral matters which may be interesting and of possible value to a bureau of 
statistics, and that too without substantial compensation. * * * 

We need not inquire whether the State may not require a physician or midwife to 
report to the proper authority, for registration, the fact of a birth which has come 
under his or her observation — first, because it is conceded that it may do so, and, second) 
because it obviously has some relation to the public welfare, and it can not be very 
burdensome to comply with such regulation; but this statute goes much further. It 
imposes upon the physician or midwife the duty of investigating and certifying as to 
certain facts which would not necessarily or naturally come within the knowledge of 
the attending physician or midwife. * * * 

Since this decision was rendered the law providing for registration 
of births and deaths in Ohio has been amended. The revised sections 
were published in the Public Health Reports May 15, 1914 ; at page 
1272. 

In Robinson v. Hamilton (60 Iowa 134 [1882]) the court sustained 
the validity of a regulation of the board of health requiring physi- 
cians to report in case of death " the sex, nationality, place of birth, 
period of residence in this State, and the place and date of burial of 
the decedent, and the complications connected with the cause of 
death, and to report in each case of birth ' the number of the child of 
the mother,' the nationality, place of birth, and age of each parent, 
the maiden name of the mother and her place of residence." 

The defendant failed to make report in a number of cases, and was 
sued to recover a penalty of $10 in each case. 

The court said: 

Under the statute brought in question the defendants may be required to report 
the information sought in the manner prescribed by the board of health. 

The statute requires the collection of statistics pertaining to the population of the 
State, and the health of the people, which may impart information useful in the 
enactment of laws and valuable to science and the medical profession, to whom the 
people look for remedies for disease and for means tending to preserve health. The 
objects of the statute are within the authority of the State, and may be attained in 
the exercise of its police power. Similar objects are contemplated by statutes re- 
quiring a census to be periodically taken, the constitutionality of which we have 
never heard questioned. 

We need not inquire whether the provisions of the statute are unjust and oppressive. 
These are matters for the consideration of the legislative department of the Govern- 
ment. We may observe that it is difficult to discover oppression or injustice in re- 
quiring the medical profession to make known to the world statistics which may 
promote, and are promoting, the public health. 

One ground of the demurrer is that defendant under the statute is required to do 
that which is impossible for him to perform. The law requires of no man impossi- 
bilities. If the information sought from defendant could not have been obtained 
by him in the bona fide exercise of reasonable diligence, the law will not punish 
him for not imparting it. A physician should honestly endeavor to obtain and report 
all information required by the regulations of the statute and the board of health. 
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This is his duty as a surgeon, and is imposed as an obligation by the ethics of the 
useful and honorable profession of which he is a member. 

In the case of Commonwealth v. McConnell (116 Ky., 358), decided 
in 1903, the defendant, a physician, was charged with failure to keep 
a register and report births and deaths, as required by the law. 

The constitutionality of the act was questioned "because it re- 
quires physicians to perform a service without compensation, and 
that the legislature had no power so to do." The court said: 

The public is deeply interested in the subject of the proper registry of marriages, 
births, and deaths, and we have no doubt that under the police power of the Common- 
wealth the legislature has authority to require of the professional parties in charge 
the performance of the duty of returning to the county clerk's office proper certifr 
cates in relation thereto. 

The case of Department of Health of the City of New York v. Owen 
(88 N. Y. Supp., 184) was decided in 1904. The question in the 
case was whether a physician who placed the usual notice of a birth 
in an envelope, properly addressed, and deposited it in a mail box 
had fully complied with the provisions of the charter of the city of 
New York requiring the reporting of births. 

The charter made it the duty of physicians "to keep a register of 
the several births in which they have assisted professionally * * * 
and report the same within 10 days to the department of health." 

The court held that the mailing of the report was a compliance 
with the statute, although it was never received by the department 
of health. 

The defendant in the case of the Department of Health of the City 
of New York v. Dunn (129 N. Y. Supp., 29 [1911]) was stated by the 
court to be a well-known and reputable physician. He was charged 
with failure to file a certificate of birth within 10 days, as required 
by the law. The case was that of a child which lived but a short 
time. The .defendant filed a certificate of death, which gave the date 
of birth, but he failed to file a certificate of birth. 

The court decided against the defendant. The law not having been 
complied with, the court had no power to excuse the offense. 



